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things be the ultimate interpreters, and the interpretation clause itself 
must become the subject of interpretation by the Court. "It does not 
follow," says Lord Blackburn, in a leading case, 3 "that because, in 
the interpretation clause they say the expression 'new street' shall 
include certain other things, we are to say that it does not include its 
own natural sense." 

We surmise that the decision would never have been reached but for 
the utterly unnecessary interpretation clause at the end of section 362. 
Scientific draftsmanship would have omitted the clause as wholly un- 
necessary. As a result of the court's decision, additional legislation, 
will, we doubt not, be required, to correct what is likely to become 
an abuse in the power of amendment and the additional legisla- 
tion will probably be just as un-scientific as that which it corrects. 
And thus the complication will continue, — the boundaries of interpre- 
tation and of legislation being crossed and recrossed by legislature and 
courts, — and nothing approaching a state of peace will exist until the 
State recognizes the need of expert advice in the framing of statutes. 

G. A. W. 

Criminal Law: Miscarriage of Justice: Constitutional Amendment. 

— In every criminal appeal now presented to our courts, the con- 
stitutional amendment recently adopted is invoked to prevent a re- 
versal. 1 Already a body of case law is growing up as to what is or 
is not reversible error under this amendment. 

In People v. Lawlor 2 the court refused to instruct the jury that 
the keeper of a house of prostitution, to whom immunity had been given, 
was an accomplice of the defendant, who was charged with placing a 
woman in such house, on the uncorroborated testimony of an accom- 
plice. The District Court of Appeal held this refusal error, as section 
1111 of the Penal Code requires an accomplice to be corroborated, and 
the definition of an accomplice depends, not on the technical name 
given to the offense of each, but on the question whether the two 
persons are corruptly participating in the same criminal transaction. 
This view seems sound, as the evident purpose of the section is to 
prevent innocent persons from being convicted by the perjured testi- 
mony of the guilty, given to escape punishment for a confessed crime. 
This practice of giving immunity in return for testimony is an out- 
growth of the old law of approvement, where a guilty rascal might 
escape if he could rid the county of his accomplices by battle. The 



8 Pound v. Plumstead, (1871), L. R. 7 Q. B. 183. 

1 No judgment shall be set aside, or new trial granted in any 
criminal case on the ground of misdirection of the jury or the improper 
admission or rejection of evidence, or for error as to any matter of 
pleading or procedure, unless, after an examination of the entire cause, 
including the evidence, the court shall be of the opinion that the 
error complained of has resulted in a miscarriage of justice. Con- 
stitution of California, Art. VI, sec. 4J4; approved October 10, 1911. 

2 (Jan. 31, 1913), 16 Cal. App. Dec. 165. 
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practice was hated by the people and by the judges, as it afforded a 
direct invitation to the guilty to escape by accusing the innocent. 8 

While recognizing the error of the trial court in refusing the re- 
quested instruction, the appellate court affirms the conviction, as the 
other evidence in the case showed the defendant was plainly guilty. 
Had the constitutional amendment above referred to been in force at 
the time of the decision in People v. Ruef, 4 and People v. Coffey, 5 the 
verdicts in those cases would probably have been sustained on the 
evidence in spite of the error. 

In People v. Frey 6 the indictment was for delivering a check on a 
bank where the defendant had no funds. The only proof of lack of 
funds was the return of the check from the bank in Nevada, on 
which it was drawn, with the words "no account" written across its 
face, these words meaning, according to the custom of bankers, that 
the drawer has no funds to meet the check. This statement was, of 
course, hearsay. While made in the regular course of business, it is 
not an entry by a decedent. It was made, however, by a person absent 
from the jurisdiction, and such absence has been held to be the equival- 
ent of death in relaxing the rule requiring direct testimony by the 
person making the entry. 7 The California Code of Civil Procedure 
does not touch the case at all, although the unconstitutional Code 
Amendments of 1901 attempted to do so. 8 On the theory of the court 
that the only evidence of lack of funds was this incompetent hearsay, 
there was no evidence on which the conviction could be sustained, and 
the constitutional amendment could not prevent a reversal. 

People v. O'Bryan is the first attempt of the Supreme Court to 
define the scope of the constitutional amendment. 9 The defendant, 
while under arrest on a charge of murder, was taken before the 
Grand Jury and examined in regard to the crime without being warned 
of his privilege not to incriminate himself. This testimony was given 
in evidence at the subsequent trial. The Supreme Court holds the 
admission of this evidence to be error. This view is supported by 
authority, 10 and seems necessary in order to prevent the grand jury 
from being turned into an inquisitorial body for the purpose of con- 
ducting a secret examination of the accused. This would be a virtual 
substitution of the French procedure for the English, and violates the 
spirit of the privilege against self crimination. 11 

Notwithstanding the error, however, all the justices (except the Chief 
Justice who did not participate), agree that the conviction should 



3 Stephen, History of the Criminal Law, vol. I, page 250. 
* People v. Ruef, (1910), 14 Cal. App. 576, 114 Pac. 54. 

5 People v. Coffey, (1911), 161 Cal. 433, 119 Pac. 901. 

6 (Mar. 20, 1913) 45 Cal. Dec. 393. 

7 Wigmore on Evidence, section 1521. 

s Code of Civil Procedure of California, Pomeroy, 1901, section 1947. 

9 (March 5, 1913.) 45 Cal. Dec. 322, Art VI, sec. A]/ 2 suora. 

10 The New York cases relied on by the court have so inextricably 
confused involuntary confession, (not involved in this case), with the 
privilege against crimination as to be useless on either subject. 

11 Stephen, History of the Criminal Law, Vol. I, page 530. 
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be affirmed, but for different reasons. The opinion of Mr. Justice 
Sloss, (Shaw, J., and Angellotti, J., concurring) holds that there 
was no miscarriage of justice under the constitutional amendment. 
Before the adoption of the amendment the higher courts had no power 
to weigh the evidence, so that where there was a substantial error of 
law, prejudice had to be presumed. The presumption was abolished 
by the amendment, and prejudice must now appear from an ex- 
amination of the evidence. The error complained of was the viola- 
tion of a constitutional right, but the opinion holds that even this does 
not necessarily require a reversal. It would seem that a denial of 
those rights which a defendant can not waive, such as trial by jury 
in felony cases, would always be reversible error, even in the clearest 
case of guilt. On the other hand, the defense of former acquittal is 
waived by not pleading it, yet the refusal to permit the plea by the 
trial court would certainly require a reversal. Each case will have to 
be determined on its own facts. 

The opinion of Mr. Justice Lorigan, (Melvin, J., and Henshaw, J., 
concurring) places the affirmance on the ground that the defendant 
waived the error by voluntarily giving at the trial the same testi- 
mony elicited by the grand jury. In this view the constitutional 
amendment is not involved. The scope of the amendment, especially 
in regard to constitutional rights, is therefore still open. 

A. M. K. 

Evidence: Books of Account. — When an action is brought for goods 
sold and delivered, under what conditions are the books of account ad- 
missible in evidence to prove the sale, delivery and price? There 
is a loose notion prevalent that all that is necessary in such cases is 
to offer the books without any preliminary proof. It is not sur- 
prising that such a notion should prevail among business men who 
naturally place implicit reliance on their books, but it is very strange 
that lawyers have to be told again and again that the books them- 
selves are hearsay, and the facts therein contained must be proved 
by some one having personal knowledge, by some one, for example, 
who made or saw the delivery. 1 

The prevalence of the erroneous notion among lawyers may perhaps 
be accounted for by the shop book exception to the hearsay rule in the 
United States. But that exception only applied when a shopkeeper 
was a party to the action. Being disqualified as a witness under the 
old law, his books became admissible subject to sundry limitations and 
exceptions / more or less strictly enforced — that the party had no 
clerk, kept true accounts, other people had acted on them, reputation for 
correctness, — the exception not applying to cash items, large amounts to 
show to whom credit was given, or to occupations other than shopkeep- 
ing. 2 The necessity for this exception has disappeared with the 



1 Chandler v. Robinett (Feb. 27, 1913) 16 Cal. App. Dec. 415. 

2 Landis v. Turner, (1860) 14 Cal. 573. 



